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IHocTranoBka npodaemu. J[ns yKpalHCHKOTO CYCITIIBCTBA Ha €Tari CydacHHX, IEMOKPAaTHIHUX Tie-
peTBOpeHb ()eHOMEH IpaBa, MpaB i CBOOO JItoJUHU HaOyBae MPOBIAHOTO 3Ha4YeHHs. [IpaBa JroauHU
BHUBYAIOTh MApaJICNBHO 13 TAKUMH KaTErOpisiMH, SIK CBOOOJIa, PiBHICTh, TiHICTh TOIIO K KOMIUIEKCHO,
TakK 1 OB SA3aHO 3 KOXKHOIO 13 IIUX KaTeropiii okpemo. 30kpemMa, AUCKYCIHHIM 3aIUIIA€THCA PO3YMIHHS
NPUPOAHUX TIpaB JIIOAWHY, X Tepeliky Ta MexaHi3MiB peanizauii. Hagatu BianmoBini Ha mi 3a0UTaHHS
MTOKJIMKaHa IOpUINTHA HayKa, 30KpeMa, Teopis AepkaBH i mpaBa. Taki JOCTiHKEHHS CIIPUATHMYTH 30a-
Ta4yeHHIO0 HAYKOBOT IOPUANYHOT TOKTPHHHU 1 yIOCKOHAJICHHIO CAMOTO IHCTUTYTY MPaB JIIOJUHH.

AHaJji3 ocTaHHIX HocaiTkens Ta myoaikauiii. [Ipo moTpeby mocmimkens y 1idd cdepi Bxke HEO-
HOPa30BO HAroJIONIyBAM BITYM3HSHI HAYKOBII, 30Kpema, (daxiBimi-Teopetuku: A. 3aenp, O. 3aiiuyk,
M. Ko3zro0pa, A. Konoaiit, M. KpaBuyk, A. Hazapenko, M. L[Bik, FO. O6oporos, H. Onimenxo, M. Io-
rpebusk, I1. Pabinosuy, B. CeniBanos, O. Ckakyn, O. Ckpuraiok, C. [lleBuyk Ta iH. YTiM, CyCiIbHI,
MPaBOBI MPOLIECH € BEIbMH JAWHAMIYHUMHU, 1110 0€3M0CEPEHBO BILIMBAE HA PO3YMIHHS 1 MEXaHI3MH 3a-
XUCTY TIPaB JIFOIMHU B Y KpaiHi.

Huni npobiiema 3axucTy npaB JIOAMHU MTOCTAE TAKOIO, IO MOTpedy€e BUPIIICHHS K Ha PiBHI MiX-
HapOJHUX MPABOBUX BiJIHOCHH, TaK 1 Ha PiBHI HAIIOHAIILHOTO 3aKOHOJaBCTBa. CBITOBA CIUILHOTA ITijI-
TBEp/ANJIa CBOE OayKaHHS 3aXMCTHUTH JIIOIMHY Ta ii paBa. Pe3ympTaTom mboro cranu Taki TOKyMEHTH, K
3aranpHa gexnapatis npas moauad 1948 p., KoHBeHwis mpo 3aXUCT MpaB JIOAWHHE 1 OCHOBOIIOJIOKHHUX
mpaB 1950 p., €Bporneiichka comianbHa xapTist 1961 p. Ta iH. 30kpemMa, Kypc HaIIoi Aep>kaBu Ha €BPO-
NEeHChKI CTaHIapTH y LIl raimy3i nepeadadae y3ro/pKeHHs HalllOHATBHOTO 3aKOHOIABCTBA 3 IIIMHU CTaH-
JlapTaMu, TOJIOBHOIO I[IHHICTIO SIKUX BU3HAETHCS JIOIIHA.

MeTo10 cTATTi € aHaITI3 MPaB JIOUHYU Y TUIONTHNHI HAYKOBOTO TUCKYPCY, 30KpeMa SIK HAyKOBOI KaTe-
ropii Ta CyCHuTbHO-IIPABOBOTO SIBHIIA.

OcHOBHI pe3yJbTaTu A0caimKeHHs. J[OCTiKyBaHI MUTaHHS € BEIHPMH BOXIHMBUMH 3 OTJISAY Ha
TaKi TPUUNHH:

— iICTOpWYHI TTIepeyMOBH KOHIIETIITi1, 3a11iKaBICHICTh MTUTAHHSAM IIPUPOJIHUX TPAB JIFOMHH YITPOIOBK
YChOTO TEPIioy PO3BUTKY €BPONEHCHKOT (iocodii BKa3yrOTh HA CBITOBY NMPAKTHYHY U HayKOBO-(is0-
cO()ChKY 3HAYYIIICTh 03HAYCHUX iJIeH JUIs Oy Ib-SKUX THIIIB CYCITiIbCTB;

— KOHIICTIIIis IPUPOTHOTO TIpaBa CIPHUSIE BUPIMICHHIO MPOOIEMHU TIEPEX0Ty MTOCTTOTAIITAPHOTO, aBTO-
PHUTapHOTO CYCIIJIbCTBA 0 MPABOBOI EP>KaBU Ta IEMOKPATUYHOTO IPOMAaJITHCHKOTO CYCIIILCTBA, BUSIB-
JICHHIO cTIenu(iKN iXHIX B3a€MOBITHOCHH;

— 3 ypaxyBaHHSM HalllOHAJIbHUX OCOOJUBOCTEH KpaiHU, YKPATHCHKOI HAIIOHAIBHOT 1/1e1 KOHIISIIIis
MIPUPOJTHOTO TIpaBa MOKe OYTH YCIIIIIHO 3aCTOCOBaHA B KOHTEKCTI OOTPYHTYBaHHS JIEPKABHOI'O Ta CYC-
MTBHOTO OY/IIBHUIITBA B TIEPEXiTHOMY CYCHIIBCTBI YKpaiHw;

— KOHIICTIIIS BiIOOpaXKae CBITOBU JIOCBI/ CIIIIBHOTO KUTTS JIFOJICH, P03’ €JTHAHUX OCOOUCTUMH €ro-
icTHYHMMY 1HTEepecaMu, aje 3aTHHUX 1X Y3TOJUTH U MOJI0JIATH MPOTUPIYYS HA OCHOBI CIIUTFHOTO TPH-
HHSATTSI 3arajibHOTO JIJIsl BCIX MOPaJIbHICHOTO 3aKoHYy [7, ¢. 3].

B icTopii ropunu4HOT Teopii Ta MPaKTHKU PI3HUX HAPOIB chopMyBanmcs Taki OCHOBHI MiAXOAU IO
PO3B’si3aHHs MPOOJIEMH TIPaB JIFOAMHH, 30KpeMa, MPaBoBOIo crarycy ocobdu [12, ¢. 214-223]:

1. Jlibepanvua (esponeiicvka) konyenyis npas JTIOAUHU 0a3y€eTbes Ha 1711 MPUPOAHUX, HEBIAUYKY-
BaHMX TIpaB JIOAUHHU i OOTPYHTOBYE HEOOXITHICTh KOHCTHTYIIMHOTO BH3HAYCHHS TaKUX YMOB, sKi O
CHPUSUI BUTBHOMY PO3BHUTKY 0cOOH. Di10cOPCHKOI0 OCHOBOIO Ii€1 KOHIEMIII] € BYSHHS PO CBOOOIY
SK TIPO TIPUPOJIHUI CTaH JIFOJIMHU Ta JIOJAWHU 1 11 )KUTTS SIK HAWBHINOI cOIialibHOI MiHHOCTI. Briepime
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KoHIenIii Oyia BimoOpaxkeHa y Jekmaparrii He3zanexxHocti CLIA 1776 p. Ta B Jleknapariii mpas JIt0{uHI
i rpomansauHA 1789 p. (Opanmis).

JlibepanbHa KOHIEMIs TpaB JoauHu Oyna po3BuHyTa y BYeHHsx [. Ipomis, x. Jlokka,
LI.-JI. MonTeck’e, b. Criino3u Ta iH. OHaK npH BCii PI3HOMaHITHOCTI IMiIXO/IB BOHA Oyiia 00’ €THaHa
TOJIOBHUM — iJIE€I0 CBOOOIM OCOOHMCTOCTI, il aBTOHOMIi, MOYJITMBOCTI KOPUCTYBATHUCS HEB1T €EMHUMH TIpa-
BaMH — Ha JKUTTA, HEJOTOPKAHHICTh OCOOUCTOI chepH, BIaCHICTh, CAMOBU3HAUYCHHSI.

2. Konexmusgicmcoka koHyenyisi 3aCHOBaHa Ha BU3HAHHI MPIOPUTETY KOJICKTHUBY (CYCHIbCTBA, Kila-
cy, 00’€THAHHSI TOIO) 100 OCOOH, a TAKOK Ha OOMEKECHOCTI MpaB JIOJUHK CYCIIJIbHUMH IHTepeca-
MU. BTilIeHHS TTOJI0’KeHb KOJIEKTUBICTCHKOT KOHIICTIIIT B «COLIATICTUYHIX KOHCTUTYIIISIX)» HA MTPAKTHIIL
MIPU3BOJIMIIO A0 TPajallii OCHOBHUX MpaB (TOJIOBHUMH 3 SKUX BBAXKAJUCS COIIATbHO-€KOHOMIYHI), THC-
KpUMiHAIil OKpeMHX KaTeropiii rpoMajisH (3a KI1acoBOIO 03HAKOI0, MAHHOBUM CTaHOM TOIIO) Ta A0 3a-
KPIIJICHHS IMHIPOKOTO KOJIa 000B’I3KiB TPOMAISH TIepeI CYCITBCTBOM 1 IEPIKaBOIO.

3. Icnamcwra Konyenyis IpaB JIIOAUHM T10B’43aHa 3 TPAJUIIHHIM MyCyIbMaHCHKMM HPaBoM. 1i 3MicT
MOJISATaE 'y TAaKOMY: a) OOTPYHTOBYETHCS MMO30aBJICHHS JKIHOK AESKUX TMOJITHYHUX 1 TPOMAJSTHCHKUX
npas; 0) 32 MyCyJIbMaHCBKUM MPaBOM BCEJICHCHKUI CYBEpEHITET HAJICKUTh AJIIaxy, JIIOJIUHA HeBlIbHA
posnopsiaKaTucst coboto 1 Bei i i Hanepen BU3HaYeHHI AJIaxoM, a 1€, 31 CBOro OOKy, J1a€ 3MOTY Ha
MTIJICTaBI PENITiHHAX KAaHOHIB BUTIPaBAATH OOMEKCHHSI IIPaB JIFOIUHH.

4. Tpaouyionanicmcoki Konyenyii 0a3yrOThCS HAa 3BUYAEBOMY TIPaBi 1 IXHS CyTh 3BOJIUTKLCS 10 TOTO,
IO JIFOJMHA MOXKE peani3yBaTd CBOI OIUNBII-MEHII BaXJIMBI MpaBa JIAIIE KOJIEKTHBHO 1 B KOJEKTHBI
(y Mexax mieMeHi uu poay) [5, ¢. 135].

e 3 mpuiinsaTTsam [exnaparii npo nepxxaBHUE cyBepeHiTeT 16 mumag 1990 p., y npeamOymi skoi
HaroJIONIYEThCA Ha HeOOX1THOCTI BceOiuHOTro 3a0e3MeYeH s paB 1 CBOOO/T IIOAMHM, B Y KpaiHi MovYaBcs
npoliec nepeopieHTalii NpaBoBOi CUCTEMH LIOAO BUPILIEHHS MPOOJIEMH MpaB JIOIUHH 1 TPOMasIHUHA
SIK HAWBWINOI coIlianbHOi IiHHOCTI. CBOE JIOTIYHE 3aBEPIICHHS IICH MPOIeC OTPUMAaB 13 MPUHHATTIM
Koncrutynii Ykpainu 28 uepBHsi 1996 p., sika BcTaHOBWJIA HOBUH KOHCTUTYIIMHHUI CTaTyC JIOAWHH
1 TpOMaJITHHA Ha OCHOBI Cy4acHOI JTi0epaabHOi KOHIIETIIIT IpaB JIFOAMHYU BiAIOBITHO 10 BU3HAHKX CBi-
TOBMM CIIiBTOBAPHCTBOM CTaHIAPTIB y Taily3i IpaB JIIOAMHM. 1i TIPHHIMIOBA BiAMIHHICTH Bil cTapux
PalnsSHCHKHX MiXO/IB 10 BU3HAYCHHS! KOHCTUTYLIHHOTO CTAaTYCy HOJIATA€E Y TAKOMY:

[To-meprie, y BimIMOBI BiJl KJIACOBOTO ITiIXOTY TIPH 3aKPITUICHHI TPAaBOBOTO CTATyCy OCOOH.

[Mo-ppyre, y BU3HAHHI JIIOJUHU 1 TPOMaJsIHUHA Cy0’€KTOM IpaB i CBOOOI.

Y KOHTEKCTi 3a3HaYEHOTO CITiJ] yTOYHUTH CYTHICTh TOHSTH «IIpaBa JIIOJMHI» 1 «IIpaBa TPOMaJITHU-
Ha», SIKi HE € TOTOKHWMH, OCKUIBKH BIZOOpaKaIOTh Pi3HI aCMEKTH CTaTycy ocoOW. Tak, JIIoJiHA SK
YJICH TPOMaITHCHKOTO CYCIIJIbCTBA € Cy0’€KTOM Mpas, L0 BUIUIMBAIOTH 13 IpUpoAHOro npasa. Lli mpasa
TIpUTaMaHHi BCIM JIIOSM Bill HApOHKCHHsI, BOHA HE 00YMOBJICHI HAJICKHICTIO JO TPOMAISHCTBA TIEBHOT
JISpKaBH 1 HE 3aJeKaTh BiJI TOro, BU3HAE iX JepkaBa uu Hi. [IpaBa rpomajisHuHA, TOOTO IHIUBIAA K
YJIeHA MOJITUYHO OPTraHi30BaHOTO CYCIIBCTBA, BUILTUBAIOTH 13 MO3UTHBHOTO MPaBa, 3aKPIITIOI0THCS 3a
0c00010 BHACIIIJIOK 11 HAJIGKHOCTI JI0 TPOMAJITHCTBA TICBHOT JIEPKABH.

[To-Tpere, y BU3HaHHI Cy0’€KTOM TIpaB i CBOOO] iHIUBIAYaTIhbHO KOKHY KOHKPETHY JIOIMHY 1 IpO-
MaJsTHMHA, y BIIMOBI BiJ] IPIOPUTETY IHTEPECIB KOJIEKTHBHOTO Cy0’€KTa, ajle HIOTO BU3HAHHS HE MOXKE
NPU3BOAUTH JI0 iIrHOPYBaHHsI IHAMBITyalbHUX NPaB 1 cCBOOO KOKHOT JIIOJHHU.

[To-geTBepTe, y BiIMOBI Bill IPIOPUTETY IHTEPECIB ACpKaBU HAJ iHTepecaMu ocodu [6, c. 63].

Sk Mu 0aurMo, BUPIIIAILHUE BILUTUB Ha BCTAHOBJICHHS MPaB JIFOIUHU 3po0uia nmodyaoBaHa Ha ji0e-
paIbHIN KOHIIEMIIiT TPUPOTHO-TTPABOBA TOKTPHHA, SIKa BCTAHOBWIIA TIPIOPUTET IIPaB JIFOIMHU, HOBI TIapa-
METPHY B3a€EMOBIIHOCHH MK 1HIMBI/IOM Ta BJa/0r0. Y 3aTBEP/PKEHHI MpaB Ta CBOOO/I JIFOAMHU BIAIrpasio
BaYXJIUBY POJIb iX 1I€0JIOTIYHE, TOKTPUHAIbHE OOTPYHTYBaHHS — BUCHHS PO MPUPOJIHI IIpaBa JIFOIUHH,
SIKi HE 3aJIe)KaTh BiJl pO3CyIy Ta CBAaBULISA Jep)KaBHOI BT, a METa OCTAaHHLOI — 3a0€3MeUCHHS MPaB,
BU3HAYEHHUX MPHPOIOIO.

OcTaTo4yHe CTaHOBJCHHS MpaB JIOAWHA 1 TPOMAsSHWHA SK aOCONIOTHOI COINiaNbHOI IIHHOCTI
OB’ sI3aHE 3 TMOBaJCHHIM (peoAaizMy i MPOroJIOMIEHHSIM 3a 4aciB OypKya3HHUX PEBOJIIOLIN CBOOOIM
monuan. Y [lexmnaparii vHezanexxnocti CIIA 1776 p. 3a3Ha4eHo: «Mu BBaXKaeMO 3a OYEBUIHE TaKi ic-
THUHU: YCI JIIOJM CTBOPEHI piBHUMHU 1 BCl BOHH 00/1apoBaHi cBOiM TBOpIIEM JAEIKUMH HEBiTIyKYBaHUMHU
npaBaMH, A0 YUCIa SKHX HaleXaTb: )KUTTs, CBOOOAA 1 MparHeHHs A0 macTs. J[ng 3abe3nedeHHs nux
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MpaB 3aCHOBaHI cepesl JIO/ACH ypsiiu, 110 3aM03UIyI0Th CBOIO CIIPAaBEUINBY BIIAAy 3a 3TrOA0I0 THX, KUM
BOHM KepyloTh». Y Jlekmapariii mpas o iuHM 1 TpoMasiHIHA, TpUiHATIH y Ppantii 1789 p., mporoo-
nryBasiocst: « 1. JIroam HapoKYIOTBCS 1 30CTal0THCSI BUIBHUMHE Ta PIBHUMH B TIpaBax. 2. MeTo KOKHOTO
JIepKaBHOT'O COI03Y CTaHOBUTH 3a0e3MEUeHHs MPUPOAHUX 1 HE BiIUY)KEHUX NpaB JIOAUHU. TakuMu €
cB000/1a, BITACHICTH, O€311eKa 1 Orip MPUTHOOICHHION.

CBo0opa JII0JUHN — BUXiTHE MMOHATTS Y IPOOJIeMi paB JIOAMHY 1 rpoMaassHUHA. PO3pi3HsIOTH pH-
POJIHI TIpaBa JIOAWHU, TOOTO TIOB’s3aHi 3 CAaMHUM ii ICHyBaHHSM 1 PO3BUTKOM, 1 HAOyTi, IO MepeBax-
HO XapaKTepU3yIOTh COLIaTbHO-MOMITUYHNN CTaTyC JIOAWHY 1 TPOMaJsSHUHA (IHCTUTYT IPOMaISTHCTBA,
MIPaBO Ha y4acTh Y BUPIMICHHI JepXKaBHUX CIPaB TOMIO). 3BiCHA pid, 32 BiZICYTHOCTI Y JIFOJUHU CBOOOIH
BOHA HE MO’KE€ BOJIOJITH 1 peallbHO KOPHUCTYBATHCS CBOIMU rpaBamu. Came cB000/1a CTBOPIOE YMOBH IS
peanbHOTO HaOYTTA MpaB Ta IX peaizallii; mpaBa JIOAUHHU 3aKPIIUTIOIOTh 1 KOHKPETH3YIOTh MOXKIIMBICTh
IATH B MEXKaX, YCTAaHOBIJICHUX 11 TIPABOBHM CTaTyCOM.

CBoOo1y JIFOJIMHY BU3HAYAIOTh NIEBHI 03HAKU. Tak, IO € BUIBHUMH BiJI HAPOJKCHHSI, HIXTO HE
Mae IpaBa NOPYLIYBAaTH iXHI NPUPOAHI NpaBa. [0 TOro x y AeMOKpaTUYHOMY CYCHUIBCTBI came Aep-
’KaBa € TOJOBHUM rapaHTOM CBOOOJIH JIOJMHU. 32 CBOIM 0OCSTOM MOHSTTS «CBOOOIA JIFOUHI IIiJI-
KOM BinoOpakae MpUHUMII, 3aKnageHuit y ct. 19 Koncturynii Ykpainu, 3riiHO 3 SKHM JIIOJUHA MA€
MpaBoO POOWTH BCE, 32 BHHATKOM TOTO, IO MPSMO 3a00pOHEHO YHHHUM 3aKOHOIAaBCTBOM. CBOOOIY
JOAMHU XapaKTepU3ye W MPUHIUI PiBHUX MPABOBUX MOXKIMBOCTEH, MPaBOBOTO CIPHUSHHS 1 MpaBo-
BOi OXOPOHH, IO HOTO 3aKPIILTIOITh AeMOKPAaTHYHI KOHCTUTYIII1, 30kpeMa i KoHcTuTynis Ykpainu.
Boanouac cBoboza oauHK SIK 00’ €KTUBHA PeabHICTh BUXOJAUTH 32 MEXKi, BPErylbOBaHI MPaBoM,
1 Ma€ BUTOKH B CHUCTEMi IHIIHUX COIiaJbHUX HOPM, IO MAHYIOTh y JEMOKPATHYHOMY CYCITLIBCTBI.
Cui maM’siTaTH, IO TOHITTS «CB0O0OIa» MOYKE MaTH HEOJHAKOBE TIIYMauCHHS, OCKUTBKH, 3 OJHOTO
00Ky, cBO0Oa XapaKTepU3y€ 3aralbHUI CTaH JIOJUHH, ii COLialbHUMI cTaTyc, a 3 APYroro — KOHKpe-
TH3YETHCSA Y MOYKJIMBOCTI BUMHATH Ti @00 1HII KOHKPETHI Aiil B MeKaX, HalaHUX JIIOJIMHI MOPaJIIIO
i mpaBoM. MOXIIMBOCTI TaKOT'O I'aTyHKY, IO HAIal0ThCsl HOpMaMH YHHHOTO MpaBa, BU3HAYAIOTHCS K
cy0’€KTHBHI TIpaBa JIFOJINHU.

Jlo pedi, TO3UTHBICTCHKA KOHIIETIIIIA TUTAHHS MIPAB JIIOJUHH TAYMAYHTh iX SIK TUTAHHS PO OCHOBHI
KOHCTHUTYLIHHI ITpaBa rpOMasiH, JXKEPEJIOM SIKMX € PaBOTBOPYICTH BIAMOBITHUX JACp/KaBHUX OPraHiB,
a A7l IPUPOJHO-NIPABOBOI JOKTPUHU IUTAHHS [IPAB JIFOAWHM OB’ A3YETHCS 3 MPUPOAHUMHU IIPABaMHU,
SKMMHU JIIOAMHA HAAlJIeHa X MOMEHTY HapOJUKEHHS 1 IKi HE MOXYTh OYTH Bi4y>K€H1 Ha KOPHUCTh JiepkKa-
BU [2, c. 320].

Sk 3rajyBaiiocst BUIIE, TEOPis TpaBa i MpaBOBa MPAKTHKA PO3PI3HAIOTH IMOHSTTS «TIpaBa JOJUHID
1 «paBa rpOMaJsiHUHAY. Y TMEpLIOMY BUMNAIKy HAETbCS MPO IpaBa, MOB’S3aHi 3 CAMOIO JIOACHKOIO
icToTOt0, ii ICHYBaHHSAM 1 PO3BUTKOM. JIfonnHa (K cy0’ €KT mpaB i CBOOO) TYT BUCTYIIA€ TIEPEBAKHO K
¢iznuna ocoba. 3a Konctutyuiero Ykpainu 10 1bOro BHAY IpaB HaleXaTh MPaBo Ha XUTTA (cT. 27),
MpaBO Ha TOBAry TixHOCTI JtoanHN (CT. 28), MpaBo Ha cBOOOIY Ta OCOOHMCTY HEIOTOPKAHHICTH (CT. 29),
MpaBo HA HEBTPYUYaHHS B 0COOUCTE Ta ciMelHe *KHUTTs (CT. 32) Towo.

o » mo mpaB rpoMaJsiHMHA, TO BOHH 3yMOBJICHI C(EpOIO BiIHOCHH JIOAWHU 3 CYCIIILCTBOM, Jep-
JKaBOIO, IXHIMHU IHCTUTYIsIMHA. OCHOBY IIHOTO BUAY ITPaB CTAHOBUTH HAJCKHICTD JIFOIUHU JIO0 IEPKABH,
IPOMaISIHUHOM sIKOi BoHa €. [IpaBa moAnHU MOPIBHIHO 3 IPpaBaMH IPOMAISIHUHA MPIOPUTETHI. AKke
TIpaBa JIFOIMHHM TTOIIHUPIOIOTHCS Ha BCIiX JIIOJCH, SIKi TIPOKUBAIOTH Y TiK a00 1HIIIN AeprKaBi, a IpaBa rpo-
MaJISTHHA — JIMIIE Ha TUX 0Ci0, SIKi € TpOMaJIsTHAMU TICBHOI KpaTHH.

Kareropis mpas Ji0JuHU [li€ BUKIIOYHO Y BIIHOCHHAX MIX JIIOJUHOIO 1 Bianoro. [IpaBa moanxu — ne
MeXi Blaii. BoHM BU3HAUAIOTh Ty cdepy KUTTEMISIIBHOCTI JIFOWHY, B SIKY Bllajia (Jiep:kaBa) HE MOXKe
BTpYy4YaTHCS 1 Ti 000B’SI3KH, SIKI Ma€ JeprKaBa 1010 JIOAUHU. BiTHOCHHU MiX JIIOAMHOIO 1 BIaJ0I0 I1e-
pendayaroTs ocoOuuBuUil xapakrep: «...KoHuenuis npas JIOAUHN IPYHTY€ETHCSI HA TPbOX IOJIOKEHHAX:
no-Tepiie, KoKHa Biafa 00MeKeHa; Mo-Apyre, KOJKHa JTI0IMHa Ma€ CBill aBTOHOMHUH CBiT, BTPYYaTHUCS
B SIKHI HE MOJKE J)KOJIHA CHJIa; ITO-TPETeE, KOJKHA JIIOAMHA 3aXUIIAI0YM CBOI IIpaBa, MOXE BUCYHYTH Ipe-
TEH3ii 710 JAepKaBm».

Bkaszanomy mpsiMo IMIOHYIOTB 3aCTEPEKEHHS CEPEAHbOBIUHUX peOpPMATOPIB IPOTH 30CEPEHKEHHS
BJIa/IM B pyKax He0araThoX i3 METOI0 OOMEKEHHS BT U MPaBUTENIB 1 3a1100iraHHs TUPaHii, 0 BiIKpH-
JI0 OUISIX 710 CTBEP/AKEHHSI aBTOPUTETY JIIOJMHH, i TIpaB 1 CBOOOA Ta BU3HAHHS MPIOPUTETY 11 iHTEpeCiB
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HaJ JIepKaBHUMH. 3aBASKH IOMY OJIarOMoNyddst JIIOJUHU W CycIibHE 0Jlaro movajad BH3HABATUCS
METOIO JiSUTPHOCTI JIepKaBH, 10 MIPUPOJTHO CIpHsIIo oOMexeHH!o ii Bmaau [8, c. 124-125].

Came 3a3HaueHi el cTaiaM 3acaJHUYMMHU MPU CTBOPEHHI KOHCTHUTYIIH MEPEIOBUX €BPONEHCHKUX
JIep’KaB Ta MKHAPOJIHUX KOHBEHIIIH, SIKI TIPOTOJIOCHITM HEBIiJI'€MHI IpaBa JIFOJIMHYU 1 BU3HAHI Ha PiBHI
MDKHApPOJIHUX CTaHIAPTIB.

CphoroJHi 3aKOHOAABYO 3aKpilJIeHEe MPaBOBE MOJIOKEHHS JIOJIMHA CBOEI0 OCHOBOIO MAaE came Npu-
POIHO-TIPABOBY KOHIIETIIIiT0, SIka 00YMOBHJIA SIK TIEPBUHHI IPHUHIIAIIA CBOOOTY Ta HEBIl EMHICTH, HEBiJI-
4y KyBaHICTh MpaB JIOJAWHH, SIKi HaJle>KaTh il Bil HAPOKEHHS. BU3HAUAIOTHCST OPIEHTHPH Yy B3a€EMOBII-
HOCHHAX JIep KaBH 1 JTIOJMHU — CBOOOIa, PIBHICTH, BEPXOBEHCTBO ITPaBa, YHIBEPCAIBHICTh NIPAB JIFOINHH,
B3a€MHICTE BIAMOBIAAILHOCTI.

VY cyvacHiil ropuaAnYHIN JTiTepaTypi po3yMiHHS MpaB JIOAMHU 3BOAUTHCS O TAKUX OCHOBHHX IIO-
3ULIH:

1) mpaBa JroMHY — Lie MIEBHUM YMHOM BHOpMOBaHa ii cBoboxa [11, c. 21-29];

2) mpaBa JIOAWHU — 1ie TIeBHi i1 motpedu [10, c. 8, 12] um inTepecu [12, c. 10-26];

3) npaBa JIOAMHY — 1ie 11 BUMOTH NP0 HaJIaHHS MEBHUX OJIar, aJjpecoBaHi CyCIIbLCTBY, JepKaBi, 3a-
KOHOAABCTBY [15, c. 36];

4) mpaBa JIOAUHY — 11 0coOmBHi BUA ((hopMa iCHYBaHHS, CITOCIO MposBY) Mopaii [9, c. 37].

Sk cnymHo 3a3Havae [1. PaGinoBuy, yci mi TiyMadeHHs! (KpiM MEpUIOro), BiAOUBAIOTh JOCHTh CyT-
T€BI, MMPOTE HE OHTOJIOTIYHI «CTATyCW» AOCHIKYBaHOTO (DEHOMEHA, 1 TIJTBKK KaTeropis MOXKIHBOCTI
(cBOOOIM) 1a€ 3MOTy HAHOUIBIN a7ICKBATHO BIZOOPa3UTH CaMe OHTOJIOTIYHY COI[laJIbHY CYTHICTh IPaB
moaunHu [13, c. 17].

BaxnmuBuM MOMITOBXOM y PO3BUTKY MPaB JIOAWHU CTal0 XX CT., Koiu B 1942 p. 26 nepkaB — co103-
Hunp y Heknapauii Opranizauii O6’eqnanux Hauiit (zani — OOH) Bupasunu cBoe TBep/e NepeKOHAHHS
y TOMY, «I110 IIOBHA [IEPEMOIa HaJl BOPOT'aMH € y’Ke BaXKJIMBOIO [UIs 3aXUCTY JKUTTsI, CBOOOAN, HE3aIEK-
HOCTI Ta PeNIriiHOT CBOOO/IH, a TAKOXK IS 3a0€3IICUCHHS MIPaB JFOAMHHU 1 CIPABEIMBOCTI SIK HA BJIACHIH
TEPUTOPIi, TaK 1 Ha THIKX TepUTOPisAX». [IOHATTS MpaB JIIOIUHN 3HAYHO 30aratuiocs i OyIo JeTanbHO
po3pobienHe 3 MpUUHATTAM 3arajibHOi Aekaapanii npas moanau 1948 p., Korsenuii mpo 3axucT npas
1 JIIOAMHYU 1 OCHOBOMOJIOKHUX ¢B0OOK 1950 p., MibkHapogHux makTiB 1966 p. Ta IHIIUX MI>KHAPOJHHUX
aKTiB y TaJTy3i MpaB JIOIUHH.

VY nyskTti 3 c1. 1 Craryry OOH 0Oyiio nporosionieHo, mo oxauM i3 3asaanb OOH € 3nificHeHHS
CITBHOT AISTBHOCTI JieprkaB — wieHiB Opraxizarii, cipsMOBaHO1 Ha Te, 00 MpaBa JIOJAUHU JOTPUMY-
BaJIMCsI 1 TOBAKAIKCS yCiMa, HE3aJICXKHO BiJl pacH, CTaTi, MOBU Ta peliirii. BiamoBiiHO 10 I[LOTO MOJIO-
JKeHHS YKpaina sk oauH i3 3acHoBHUKIB OOH B3siia Ha cebe 30008’ sI13aHHS JiSITH CAMOCTIIHO a00 pa3zom
3 IHITUMU JIep’KaBaMu sl JOCATHEHHS 3arayIbHOI TIOBArd 10 TpaB JIOAWHU Ta iX peamizarii [3, c. 23].

Xapakrep Oyab-sKoi Jep KaBU Ta CYCHIILCTBA 3arajioM 0araTo B YOMY BU3HAYa€ThCS IPABOBHM CTa-
TyCOM 0COOU SIK JTFOJIMHHU 1 SIK TPOMAJISTHIHA B A€PHKaBi 1 B CyCIIJILCTBI.

VY Koncturynii Ykpainu 3akinajgeHo Hacamiepe, HOBY, MPUHIMIIOBO BiAMiHHY Bijg KoHcTHuTymii KO-
mumHboro PangsHchkoro Corosy 1977 p. i, Bimnosigno, Koncrurymii YPCP 1978 p., koHneniro npas
moanan. Sk mume M. Kosrobpa: «KoHcTuTymis pinryde BiIXOANWTH Bl TaK 3BaHOTO MATEPHAIICTCHKOTO
PO3yMiHHS 11 TpaB, 3rifHO 3 SKUM CBOI IpaBa JIOJWHA OTPUMYE BiJ AepiKaBu. SIK MiITBEpAKYE CBITO-
BHIA Ta ¥ HAIl BIACHUI OCBiM, TaKe PO3YMIHHS TPUPOIN TIpaB JIOIUHHU (IPUKPHUTE HEPITKO 30BHI pec-
neKTadeNnbHoI0 (Ppa3eonoriero) — e Te “TeopeTHYHe MAIPYHTS”, Ha SKOMY TPUMAIIUCh 1 HAMAratoThCsl
TPUMATHUCS HUHI BC1 TOTANITApHI PEKUMH 3 IX CHHIPOMOM JIEP>KaBHOI HETIOTPIIITHOCTI Ta MOHOTIIOJIEIO
Ha BCE 1 BCs, BKJIKOYAIOYUHM paBa JIroauHuy» [4, c. 3].

I3 3a3Havenoi KoHIENLii BUIUIMBAIOTH TAKOXK 1HII HaJI3BUYaiHO BaxJIMBI MmojoxeHHs: Konerutymii
Ykpaiau: Ipo HEeBIMUYKYBaHICTh 1 HETOPYIIHICTH MpaB i cBoOox oauuau (cT. 21), Ipo Te, Mo KOH-
CTHTYLIHHI MpaBa i cBOOOAN HE MOXKYTh OyTH ckacoBaHi (cT. 22), po iX PiBHICTBH ISt BCIX TPOMaIsH
(ct. 24). lle o3Hauae, MO JAepkaBa HE MOXKE TMO30aBUTH JIFOJIEH iX iIMAHEHTHHUX BIIACTUBOCTEH, sKi O
MOTHBH BOHA IIpH 1IbOMY He BucyBana. ll{oHalibinbie aep:kaBi JO3BONSEThCS OOMEKHUTH MEBHI TpaBa
JUTSE OKPEMUX JIFOJIel 4u 1X 00’€IHaHb 1 JIMIIE 3 METOI0 3a0e3IeueHHs HalllOHAIbHOI 0e3MeKH, 3amodi-
TaHHS 3]I0YMHAM, OXOPOHH 3/I0POB’sl, 3aXHCTY MpaB HINUX JIIOJCH Ta 32 HASBHOCTI YMOB, BU3HAYCHUX
Koncrutynieto 1 3akonamu. Byib-siki 0OMeKeHHS paB 3a 03HAKAMH PacH, KOJIbOPY IIKIPH, MO THYHHX,
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PEJIrifiHUX Ta IHIIMX MEPEKOHAHb, CTATI, €THIYHOTO Ta COIIaJbHOIO TIOXOJPKCHHS, MAWHOBOTO CTaHY,
MICIIS TIPO’KMBAHHS, 32 MOBHUMH a00 iHITMMH 03HAKaMH HE JIOITyCKAOThCs (CT. 24).

BucnoBku. 3 orisy Ha BUKIJIAJCHE BHUIIE, BUHO, IO BTUTIOETHCS Y JKUTTS HOBA KOHIICTIIIS B3ae-
MOBITHOCHH YKPaiHCBKOI JiepKaBH i 0COOH 3 MPIOPUTETOM OCTaHHBOI. I, SIK CIyIIHO HATrOJOMIYETHCS
y IOpUIUYHI JTITepaTypi, «IIpaBa JIIOAWHA — 1€ MiHIMYM 3araJIbHOCOIIaJIbHAUX, 3arabHOOICEKIX Ta
3araJibHOJICMOKPATUYHUX BHMOT JIO ITPABOBOTO Ta COIIAJIbHOTO CTAHOBUIIA KOKHOI 0COOM, peatizarlis
SKUX TMOBHUHHA ¥ Moxe OyTH 3abe3rneueHa B OyIb-IKOMY CYCITIIBCTBi, HE3aJEKHO BiJl 0COOIMBOCTEH
fioro corianbHO-IPaBoBoOi cuctemu» [1, ¢. 173].

Crig KOHCTaTyBaTH, 10 B YKpaiHi mpaBa JIOAWHUA TapaHTYIOThCS AEPKABOK, X0Ua 3aKOHO/IAaBUO
JICSIKI 3 HUX 1 He BU3HAIOTHLCS IPUPOJIHO IPUTAMaHHUMU JIFO U HI. JIF0IMHA SIK YacTHHA IPOMAaJITHCHKOTO
CYCIIIBCTBA Ma€ YCBiIOMHUTH ceOe sIK MeTy i HallBHUIIy COLiajibHy IIHHICTb. | nepxaBa y cBoiil mpaBo-
TBOPYIH MisUTBHOCTI Ma€ BUKOPHUCTOBYBATH HOBITHI HAyKOBi 3T00YTKH, TTEPEAyCIiM MPABOBOIT HAYKH, 110
CHPUSITHME YCYHEHHIO YMCIIEHHHUX KOJIi31i Ta CyNepevoK He JIMIIEe Ha PiBHI 3aKOHOJABCTBA, a i Ha PiBHI
CYCIIIJIBHUX BITHOCHH Y TaJy3i 3aXUCTY TpaB JFOJINHU.
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Yenynvuenko T. O. Kateropisi npas JIOQUHH Yy IUIOLIHHI HAYKOBOI0 JUCKYPCY

Huni npoGiieMa 3aXHCTy MPaB JHOIUHY [TOCTAE TAKOO, 10 MOTPeOy€e BUPIIICHHS SIK HA PIBHI MI>XKHAPOIHUX MTPABO-
BHX BIJIHOCHH, TaK i Ha PiBHI HAI[IOHAJILHOTO 3aKOHOJABCTBA. Y CTATTI HATOJIOUIYETHCS, 1110 BUPIIIEHHIO MPOOJIEMHU I1e-
PEexXoy MOCTTOTANITAPHOTO, aBTOPHTAPHOTO CYCILIBECTBA JIO TIPABOBOT IEpKaBH Ta AEMOKPATHIHOTO I'POMAISTHCEKOTO
CYCHUIBCTBA, BUSBICHHIO CIIENU(IKU X B3a€MOBIIHOCHH CIIPHSE, 30KpeMa, KOHLEIIIis TPUPOIHOTO MpaBa.

Oco0HBHiT HATOJIOC POOUTHCS HA TOMY, 1[0 KATErOPisl MpaB JIFOJIUHH Jli€ BUKIOYHO Y BITHOCHHAX MIX JIFOJIMHOIO
i Brayoro. [IpaBa MOAMHY — 1€ MEXI BIIaJ¥, sIKI BU3HAYAIOTh Ty cepy KUTTEIISUIBHOCTI JIFOJIMHH, B Ky Blaja HE
MOJKE BTpyYaTHCs, 1 TI 000B’I3KH, SIKi JepKaBa Mae 100 JIOJUHH. Y 3B’A3KY 3 UM HATOJIOUIYETHCS, IO KOHIICIIIIis
MpaB JIIOJUHHU TPYHTYETHCS HA TPhOX MOJIOKEHHX: 1) KOXKHA Biiajja oOMexeHa; 2) KOKHa JIFOJMHA Ma€ CBiil aBTO-
HOMHHUI CBIT, BTpyYaTHCS y SKUI HE MOXE KOJHA CHia; 3) KOXKHA JIFOAMHA, 3aXHIIAI0YH CBOT MPaBa, MOXKe BUCYHYTH
npetensii 10 nepkaBu. OTKe, TOCTIHKEHHs i€l mpoOiIeMu 30arauyioTh HAyKOBY IOPHINYHY JOKTPHHY 1 CHPHUSIOTH
YOCKOHAJICHHIO iIHCTUTYTY MPaB JIIOJHHU.

Knrouosi cnosa: B1ana, nepxasa, TpOMasHUH, JIIOJUHA, 0co0a, IpaBa JIOANHH.

Chepulchenko T. Category of human rights in the plane of scientific discourse

For the Ukrainian society at the stage of modern, democratic transformations, the phenomenon of human rights and
freedoms becomes of key importance. Human rights are studied along with such categories as freedom, equality, dig-
nity, and so on. as a complex, and can be associated with each of these categories separately. And such studies enrich the
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scientific legal doctrine and contribute to the improvement of the Institute of Human Rights itself. Today, the problem
of protecting human rights appears to be required both at the level of international legal relations and at the level of
national legislation. The world community has confirmed its desire to protect man and his rights. The result was docu-
ments such as the Universal Declaration of Human Rights of 1948, the Convention for the Protection of Human Rights
and Fundamental Rights of 1950, the European Social Charter of 1961, and others. In particular, the course of our state
to European standards in this field involves the harmonization of national legislation in accordance with these standards,
the main value of which is recognized by man.

The issues under investigation are very important for the following reasons: the historical preconditions of the con-
cept, the interest in the issues of natural human rights throughout the period of the development of European philosophy
indicate the world of practical, scientific and philosophical significance of these ideas for all types of societies; the con-
cept of natural law contributes to the solution of the problem of the transition of a post-totalitarian, authoritarian society
to a rule of law and a democratic civil society, to reveal the specificity of their interrelations; taking into account the
national features of the country, the Ukrainian national idea, the concept of natural law can be successfully applied in
the context of the justification of state and social construction in the transitional society of Ukraine; the concept reflects
the world experience of the common life of people separated by personal selfish interests, but able to coordinate and
overcome the contradictions on the basis of the common adoption of a universal law for all.

The decisive influence on the establishment of human rights was built on the liberal concept of the natural-legal doc-
trine, which established the priority of human rights, new parameters of the relationship between the individual and the
authorities. The ideological and doctrinal justification — the doctrine of natural human rights, which do not depend on
the discretion and arbitrariness of state power, played an important role in the adoption of human rights and freedoms,
and the purpose of the latter is to secure the rights determined by nature.

Human freedom — the original concept in the problem of human rights and citizen. Distinguish natural human rights,
that is, associated with its very existence and development, and acquired, which mainly characterize the socio-political
status of man and citizen (the institution of citizenship, the right to participate in the resolution of public affairs, etc.).
Of course, in the absence of human freedom, she can not own and actually enjoy their rights. It is freedom that creates
the conditions for the real acquisition of rights and their implementation, on the other hand, human rights consolidate
and specify the ability to act within the limits established by its legal status.

As for the rights of a citizen, they are due to the sphere of human relations with society, the state, their institutions.
The basis of this type of rights is the affiliation of a person to a state of which he is a citizen. Human rights are prioritized
in relation to the rights of a citizen. Human rights apply to all people who live in one or another state, and the rights of
a citizen — only to those who are citizens of a particular country.

The category of human rights is based solely on the relationship between man and authority. Human rights are the
limits of power. They determine the sphere of human life in which the power (state) can not interfere with those duties
that the state has with respect to a person. The relationship between man and government implies a special character:
«The concept of human rights is based on three provisions: 1) each power is limited; 2) Everyone has his own autono-
mous world, which can not interfere with any power; 3) Every person defending his rights may put forward claims to
the state». Human rights are guaranteed by the state in Ukraine, although they are not legally recognized as a naturally
inherent person. A person, as part of a civil society, must realize himself as a goal and the highest social value.

Key words: power, state, citizen, person, person, human rights.

VK 342
lean Cepeiiiosuu Yuouc,
3000y6ay 800y KOHCMUMYYIUHO20 NPAsa
ma Micyego2o camospsa0yE8anHs.
Inemumymy oepoawcasu i npasa im. B. M. Kopeyvkoeo HAH Ykpainu,
3acnysrcenuil xcypuanicm Ykpainu

KOHCTHUTYIIMHE MTPABO HA MOIIUPEHHSA TH®OPMAIIIL SIK YMOBA
®OPMYBAHHSA IHOOPMAIIMHOI'O T'POMAJISHCBKOI'O CYCILIBCTBA

IocTanoBka npodjieMu. Y HAyKOBOMY, MOITHIHOMY, ITyOJIIITUCTHYHOMY 1 HaBITh ITOOYTOBOMY 00i-
I'y HAHI IIUPOKO BUKOPHUCTOBYIOTHCS CJIOBOCIIONYYCHHS «iHPOPMAaIiiiHe CyCIITLCTBO», «TPOMAJITHChKE
CYCITUTECTBOY», HEPIAKO MPH IBOMY 0€3 TIIMOOKOTO OCMHUCIICHHS 3MICTOBHOI CYTi 1 B3a€MO3aJIe)KHOCTI
MIPOIIECiB, KOTPi CTOATH 3a IMIUMHU O3HaueHHsSIMU. He Opakye HOCTiKEeHb i€l TeMaTHKH, KOTP1 3BOISATE-
sl IEPEBAXKHO JI0 MPAKTUYHO HEOOMEKEHOTo AOCTYIY 10 JyKepes iHdopMalii i Tak caMo Oe3MEKHHX
KOMYHIKaTHBHUX MOKJIUBOCTEH 3aBmsaku iHpopmaTu3aiii. Came inopmaTu3alito, ska gamxa MOMTOBX
JUHAMIYHAM 3MiHaM B €KOHOMIIi, 6araTokpaTHO 301IbIIMIIA TOTIK iH(hopMalii, ii mommMpeHHs Ta ooir,
BHBEJIa B IIPIOPUTET EKOHOMIKY 3HaHb 1 HA/ICy9aCHUX TEXHOJIOTIH MOCTIHIyCTpialbHOT 10O Ta 3aKiiana
OCHOBH HOBOT SIKOCTI MPOJIYKTUBHHUX CHJI 1 BAPOOHWYHX BIIHOCUH i3 IOMIHYBaHHSIM SIKICHUX MOCIYT Ta
CEpBICiB, JOCIIAHUKU-HAYKOBLI H TEXHOKPATH-YIPaBIiHLI NEPEBaKHO 1 BBaXKAIOTh «iH(OpMaLiiHUM
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